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Shareholders Agreement entered into between:
"[Insert Name of Individual / Entity Here]"
"[Insert ID Number / Company Registration Number Here]"
and
"[Insert Name of Individual / Entity Here]"
"[Insert ID Number / Company Registration Number Here]"
Whereby it is agreed as follows:
1.

Interpretation and preliminary
Clause headings shall be used for reference purposes only and shall not be
used for the interpretation of the terms of this agreement unless a contrary
intention clearly appears.
1.1

Words importing:
1.1.1

Any one gender includes the other two genders,

1.1.2

The singular includes the plural and the plural includes the
singular,

1.1.3

Natural persons include juristic entities.

1.2 The terms below shall have the meanings assigned to them hereunder
and cognate expressions shall have corresponding meanings, namely:
1.2.1
1.2.2
1.2.3

“Act” means the Companies Act, 2008.
"Company" means:
"[Insert Name of Company and Registration Number Here]"
"Business" means:
"[Insert nature of Company Business, Details and Location Here]"

1.2.4 "Controlling shareholder" means:
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1.2.4.1

In respect of any company which may be or become
a shareholder in the company, the registered holders
of the controlling shares in such company.

1.2.4.2

In respect of a trust:

1.2.5

1.2.4.2.1

The person who has the delegated
authority to appoint all the beneficiaries,
whether directly or indirectly; and/or,

1.2.4.2.2

The person who has the delegated
authority to appoint all the trustees of
such trust, whether directly or indirectly.

An "immediate relation" of a shareholder means a
person who is:
1.2.5.1

That shareholder's spouse.

1.2.5.2

A child (including an adopted child) of that
shareholder.

1.2.6

"Implementation date" means the date of signature of
this agreement by the last party.

1.2.7

"Shareholders" means the registered shareholders in
the company from time to time.

1.3 Any reference in this agreement to "date of signature hereof" shall be
read as meaning a reference to the date of the last signature of this
agreement.
1.4 When any number of days is prescribed in this agreement, this shall be
reckoned exclusively of the first and inclusively of the last day unless
the last day falls on a Saturday, Sunday or public holiday, in which case
the last day shall be the next succeeding day which is not a Saturday,
Sunday or public holiday.
1.5 Where numerals and words are used to stipulate figures, if there is any
conflict between the two, the words shall prevail.
1.6 Expressions defined in this agreement shall bear the same meanings in
schedules or annexures to this agreement which do not themselves
contain their own conflicting definitions.
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1.7 Termination or expiry of this agreement shall not affect the provisions
of this agreement, which shall continue after the expiry of this
agreement or the termination thereof.
1.8 The references made to any parties in this agreement shall, in the
event that such party is liquidated or sequestrated, also be applicable
to and binding upon that party’s liquidator or trustee.
1.9 The rule of construction that a contract shall be interpreted against the
party responsible for the drafting or preparation of the contract, shall
not apply.
2.

Suspensive conditions
2.1

2.2

3.

4.

Except for the provisions of this clause which shall be of immediate
effect, this agreement is subject to the following suspensive
conditions:
2.1.1

"[Insert Suspensive Condition Here]"

2.1.2

"[Insert Suspensive Condition Here]"

2.1.3

"[Insert Suspensive Condition Here]"

The parties shall use their best endeavours forthwith after the
signature of this agreement procure the fulfilment of these suspensive
conditions referred to under clause 2.1 of this agreement.

Conflicts with memorandum of incorporation (MOI) or articles of
association:
3.1

If there are any conflicts between the provisions made by this
agreement and the MOI and / or the articles of association of the
company at any time, the provisions of this agreement shall take
preference.

3.2

The shareholders undertake to take all such steps and do all things as
may be necessary to alter (as swiftly as possible after the
implementation date) the MOI and articles of association of the
company so as to reflect, as may be deemed appropriate, the
provisions of this agreement.

Shareholding in the company
4.1

The shareholding of the company shall be as follows at the
implementation date:
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4.1.1 "[Insert Shareholder 1 Here - Insert % Share Here]"
4.1.2 "[Insert Shareholder 2 Here - Insert % Share Here]"
4.1.3 "[Insert Shareholder 3 Here - Insert % Share Here]"
5.

Issue of shares
Shares shall be issued only by means of a pro rata rights offer to the holders
of all the existing classes of shares at the time. If any shareholder does not
personally follow its rights, it shall be deemed to have renounced same to
the other shareholders. The shareholders agree that if any shareholder does
not have the finances to follow its rights, the undertaking of a rights issue
shall not constitute unfairly prejudicial, unjust or inequitable conduct by
other shareholders exercising their rights based on the provisions of this
agreement.

6.

Lodging of shares
To ensure compliance with the provisions of this agreement, each
shareholder shall be obliged to lodge the share certificates in respect of its
shares with the auditors of the company, in trust.

7.

Appointment of directors
7.1

"[Insert Company Name or Authorised Person Here]" , or its / her /
his successors, shall be entitled by written notice to the company to
appoint 1 (one) director of the company, similarly,

7.2

"[Insert Company Name or Authorised Person Here]" , or its / her /
his successors, shall be entitled by written notice to the company to
remove any such directors appointed and to replace such director
who is so removed or who ceases for any other reason/s other than
pursuant to clause 7.3 to be director of the company.

7.3

If any person appointed as a director of the company is a director of a
competitive business to that carried on by the company from time to
time, any resolution to be considered in which such person could have
a conflict of interest by reason of his directorship of the competing
company, shall be submitted to the shareholders for consideration.

7.4

The shareholder who disposes of all of its / her / his shares or the
requisite part which entitles it / her / him to appoint directors, shall
remove any directors of the company appointed by it / her / him as
directors of the company without claims for compensation -
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7.4.1

if such shares are acquired by other existing shareholders,
on payment in full of the purchase price by those purchasing
shareholders; or

7.4.2

if such shares are to be acquired by a third party, on
conclusion of the sale agreement with the third party,

and the shareholder which appointed such directors indemnifies the
company if the directors fail or refuse to resign.
8.

Quorum for directors' meetings
The quorum for any directors' meetings of the company shall be all the
directors, provided that if, within 15 (fifteen) minutes from the time
appointed for a meeting, a quorum is not present, the meeting shall stand
adjourned to the same day in the next week, at the same time and place or,
if that day be a public holiday, a Saturday or a Sunday, to the next
succeeding day other than a public holiday, a Saturday or a Sunday and if,
at such adjourned meeting, a quorum is not present within 15 (fifteen)
minutes from the time appointed for the meeting, the director/s or its/their
alternates then present, provided that he/she/they are sufficient to form a
quorum in accordance with the provisions of the Act, shall be a quorum.

9.

Quorum for shareholders' meetings
The quorum for shareholders' meetings of the company shall be all
shareholders, provided that if, within 15 (fifteen) minutes from the time
appointed for a meeting, a quorum is not present, the meeting shall stand
adjourned to the same day in the next week, at the same time and place or,
if that day be a public holiday, a Saturday or a Sunday, to the next
succeeding day other than a public holiday, a Saturday or a Sunday and if,
at such adjourned meeting, a quorum is not present within 15 (fifteen)
minutes from the time appointed for the meeting, the shareholder/s then
present in person or by proxy shall be a quorum.

10.

Managing director
The appointed managing director of the company, being
"[Insert Managing Directors Name Here]" on the terms of the employment
agreement for so long as the "[Insert Managing Directors Name Here]" holds
at least "[Insert % Here]" % of the entire issued share capital in the
company.
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11.

Limitation on powers of directors
No director may conclude any agreements or commit the company to any
liabilities which together with any existing liabilities of the company will
result in the company being indebted to third parties in the aggregate in an
amount which exceeds "[Insert Value Here]" in the aggregate in any month,
without the prior consent of the board of directors, whether by way of
resolution or unanimous informal consent. For the purposes hereof, all
liabilities whether actual, contingent or prospective shall be taken into
account.

12.

Name
If the company bears or uses any distinctive part of the name of any
shareholder which ceases to hold 50 (fifty per cent) of the shares in the
company, that shareholder shall be entitled but not obliged to require the
company to change its name or cease using the name within 30 (thirty) days
of the giving by the shareholder of written notice to that effect to the
company.

13.

Detailed management accounts
The shareholders shall procure that detailed management accounts of the
company are prepared on a monthly basis within 25 (twenty-five) days of
the end of the period in respect of which such accounts are being prepared.
Such management accounts shall be circulated to all shareholders within 25
(twenty-five) days of the month in question.

14.

Right of members to inspect books of the company
The books of account and other books and documents of the company shall
be kept at the registered office of the company and, subject to the
reasonable restrictions as to the time and manner of inspecting same that
may be imposed by a resolution of the members of the company in general
meeting, shall be open to inspection of the members during the hours of
business.

15.

Resolutions
15.1

All resolutions of directors of the company must be approved by
directors present at a meeting for the resolution to be of force.

15.2

All resolutions of the company must be approved unanimously by the
shareholders of the company present at a meeting in person or proxy
for the resolution to be of force and effect.
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15.3

16.

Resolutions signed by all directors / shareholders being present in
south Africa and being no less than are sufficient to reach a quorum,
shall be valid and effectual as if passed at a meeting of directors /
shareholders. If a director / shareholder is not present in South Africa
but has appointed a proxy who is present in South Africa, the
resolution must instead be signed by such proxy.

Pre-emptions and transfers of shares
16.1

Unless otherwise agreed in writing by all the shareholders of the
company, a shareholder may sell or otherwise dispose of or transfer
(including not limited eiusdem generis by way of donation, dividend or
by way of the terms of a will) the shares held by it in the company
only in terms of this clause 16 and clause 18 and any other provision
of this agreement specifically providing for disposal, and only if, in
one and the same transaction, it likewise sells, disposes of or
alienates a pro rata share of its claim against the company on loan
account ("loan account"). Furthermore, the provisions of this
clause 16 and clause 18 shall also apply mutatis mutandis to any
rights offers or allotments made to any shareholders. Accordingly, all
references in this clause and clause 18 and in the lien, transmission
and forfeiture provisions of the articles of association of the company
to the offer, sale, disposal, alienation, transfer or transmission of a
share in the company shall, unless the context otherwise requires, be
deemed to apply also to the pro rata share of the loan account of the
holder of such share and to any rights offers or allotments.

16.2

Subject to clause 16.7, a share may be transferred from:
16.2.1

"[Insert Shareholder Here]" to any other member of the
"[Insert Company Here]" group and vice versa and from any
member of the "[Insert Company Here]" group to any other
member of the "[Insert Company Here]" group (provided
that if it ceases to be a member of the
"[Insert Company Here]" group, it shall transfer same to
any other member of the "[Insert Company Here]" group
within 14 (fourteen) days of such cessation.

16.2.2

A shareholder in the company, to the trustee nomine officio
of a trust established primarily for the benefit of one or more
of any immediate relations and/or any descendant of the
shareholder and/or the shareholder, and vice versa.
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16.2.3

A shareholder in the company, to any private company
and/or close corporation, all the shares of all classes of
which are, and/or the entire interest in which is, held and
beneficially owned by the shareholder and/or his immediate
relations and/or trustees as are referred to in clause 16.2.2
and vice versa.

16.3 Procedure for disposal of shares:
16.3.1 When it is intended to dispose of the shares of a shareholder
(other than in terms of clause 16.2 or 18.2 or any other
permitted provision in the agreement), the disposer shall offer
the shares in writing to the other shareholders, stating the
price (which shall sound in money in South African currency)
and the terms of payment required by it and no other terms
shall be stipulated save for that contemplated in clause 16.8
and if it intends selling or otherwise disposing or transferring to
a particular third party if the offer is not accepted by the other
shareholders, it shall disclose the name of such third party.
16.3.2 If, within 14 (fourteen) days after the receipt of the offer
(during which period the offer shall be irrevocable), it is not
accepted in writing in respect of all the shares offered or such
lesser number of the shares offered as the disposer may agree
to in writing, by any of the other shareholders, if more than
one, proportionately to their shareholdings, or in proportions
agreed among them, then if:
16.3.2.1

A third party was named in the offer contemplated
in clause 16.3.1, the disposer may, within a further
14 (fourteen) days, but not thereafter without again
making an offer to the offeree shareholders in terms
of clause 16.3.1 dispose of the shares offered (but
not fewer save if the third party to whom the shares
are to be disposed of, is itself a shareholder) to the
third party only, at a price not lower and on terms
not more favourable to such person than the price at
and terms on which the other shareholders were
entitled to purchase them.

16.3.2.2

A third party was not named in the offer, the
disposer shall notify the other shareholders in
writing of the proposed third party acquirer within 7
(seven) days of finding a third party acquirer, but if
such a third party acquirer has not been found by
the disposer within 21 (twenty-one) days of the
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expiry of the period contemplated in clause 16.3.2,
the disposer shall if it wishes to dispose of the
shares, be obliged to recommence entirely the
procedure in clause 16.3 and the offer shall be
deemed to have been made to the other
shareholders for a period of 48 (forty-eight) hours
from such notification (during which it shall be
irrevocable). If it is not accepted in writing within
48 (forty-eight) hours in respect of all the shares
offered, by any of the other shareholders, if more
than one, proportionately to their shareholding, or in
proportions agreed among them, the disposer may
dispose of the shares offered (but not fewer)
provided such disposal occurs within 14 (fourteen)
days of the expiry of the period contemplated in
clause 16.3.2, but not thereafter without again
making an offer to the offeree shareholders in terms
of clause 16.3.1, to such named third party at a
price not lower and on terms not more favourable to
such person than the price and terms at and on
which the other shareholders were entitled to
purchase them.
16.3.3 The fact that the offeror gives any third party normal
warranties excluding any profit warranty shall not constitute
terms more favourable than those given to the remaining
shareholders who will not be given any warranties provided
that the giving of any warranties to a third party is not a
method of permitting the third party to pay a lower purchase
price to frustrate the pre-emption.
16.3.4 If the offer referred to in clause 16.3.1 is accepted in writing in
respect of all the shares offered or such lesser number of the
shares offered as the disposer may agree to in writing, by any
of the other shareholders, the resulting sales shall be indivisibly
interrelated, the intention being to ensure that if any one of the
offerees breaches its obligations pursuant to the sale resulting
from the acceptance of the offer, and if as a result the disposer
elects to cancel any such sale, it shall be entitled (but not
obliged) to cancel all the other sales to the other offerees, even
though they may have complied with their obligations.
16.3.5 If while an offer in terms of this clause 16.3 is pending, the
provisions of clause 18.2 become operative in respect of those
shares so offered, then at the election of the remaining
shareholders (which election shall be made in writing delivered
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to the offeror within 48 (forty-eight) hours after the provisions
of clause 18.2 become operative), the offer in terms of this
clause 16.3 shall be deemed to be withdrawn and substituted
with the deemed offer in terms of clause 18.2.
16.4

Any disposal of shares to any non-shareholder of the company shall
be subject to the condition that the transferee shall undertake in
writing not to operate in competition to the principal business of the
company while it is a shareholder.

16.5

Subject to clause 16.7, transfer of any shares acquired in terms of
this clause 16 shall be given to the person so acquiring them.

16.6

Except as provided in clauses 16.2 and 16.3 and 18 or any other
express provision of this agreement, or in any written agreement in
force between all the shareholders, no share may be disposed of,
pledged or transferred without the written consent of all
shareholders or the sanction of a resolution passed unanimously at a
meeting at which all shareholders were present or represented.

16.7

Notwithstanding anything to the contrary herein contained, no share
shall be transferred to a non-shareholder including the heirs or
beneficiaries of any shareholder unless it agrees:

16.8

16.7.1

To be bound by any written agreement in force between
the company and its shareholders and/or between the
shareholders governing their relationship as shareholders in
the company.

16.7.2

To nominate a domicilium citandi et executandi for the
purposes of clause 24; and

16.7.3

To binding himself as surety or guarantor or indemnitor in
the selling shareholder’s stead.

Any shareholder who disposes of its shares as contemplated in this
clause 16 shall be entitled to stipulate as a condition of such sale
that:
16.8.1

The disposing shareholder shall be released pro rata to the
number of shares sold, as a surety or guarantor or
indemnitor on behalf of the company, subject to the
purchaser(s) of the shares in question binding himself as
surety or guarantor or indemnitor in his stead; or
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17.

16.8.2

If the release contemplated in clause 16.8.1 cannot be
achieved, or pending such release being implemented, the
disposing shareholder shall be indemnified by the
purchaser of the shares pro rata to the number of shares
sold against any claims made against the disposing
shareholder by reason of such suretyship, guarantee or
indemnity. Such purchaser shall be liable for any amount
payable in terms hereof together with value added tax
thereon.

16.8.3

The transferee of any shares and loan accounts acquired
pursuant to this clause 16, shall pay the stamp duty and
any other similar duties payable thereon.

Deadlock
17.1

If in terms of the provisions made in this agreement unanimity for the
passing of a directors’ resolution cannot be obtained, such resolution
shall be put to the shareholders for passing and no longer fall within
the directors’ domain.

17.2

If in terms of the provisions made in this agreement unanimity for the
passing of a shareholders’ resolution cannot be obtained after the
shareholders have reasonably endeavoured to resolve the matter, it
shall be deemed a dispute exist between the shareholders which shall
be dealt with as provided for in clause 17.3 of this agreement. Any
such deadlock shall not constitute reasonable ground for winding up
of the company.

17.3

Disputes between shareholders shall be submitted to informal
arbitration as follows:
17.3.1

No legal representatives shall be allowed.

17.3.2

The parties shall use their best endeavours to ensure that
the arbitration is held and concluded and a decision handed
down within 7 (seven) days after the arbitration has been
demanded.

17.3.3

It is agreed that the arbitrators shall be the appointed
auditors of the company.

17.3.4

The arbitrator shall have the fullest and freest discretion
with regard to the proceedings but shall make his or her
decision in the best interests of the company.
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18.

17.3.5

The arbitrator's decision shall be deemed to be final and
binding. The arbitrator may make an award as to his costs.

17.3.6

The provisions of the Arbitration Act, 1965 shall apply to this
arbitration.

Forced sales
18.1

Reference hereinafter to "the offering shareholder" shall mean:
18.1.1

Any shareholder which is a company (if its holding of shares
in and claims on loan account against the company are its
major assets other than cash), which ceases to be ultimately
controlled, directly or indirectly, by all or some of the
controlling shareholders in question or the persons
contemplated in clause 16.2

18.1.2

The private company and/or close corporation referred to in
clause 16.2.3 if any shares in its capital and/or any interest
in such close corporation cease to be held by the original
shareholders referred to in clause 16.2.3.

18.1.3

The executor of any natural shareholder who dies or if the
shareholder is a company or close corporation, if its
controlling shareholder who is a natural person, dies or if the
shareholder is a trust if the beneficiary of the trust by reason
of whose association the trust became a shareholder in the
company, dies.

18.1.4

The transferee referred to in clause 16.2, if the natural
shareholder:

18.1.5

18.1.4.1

From whom the shares were originally
transferred, pursuant to clause 16.2; or

18.1.4.2

Who was the controlling shareholder of the
shareholder which was the transferor,
dies.

The provisional trustee or the provisional liquidator of any
shareholder who is provisionally sequestrated or
provisionally liquidated.
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18.1.6

18.2

Any shareholder which is a trust if it ceases to operate
primarily for the benefit of those who are beneficiaries on
the date when the trust first becomes a shareholder in the
company or who became beneficiaries subsequently but are
immediate relations and/or descendants of the shareholder
contemplated in clause 16.2.2.

Procedure for share offering:
18.2.1

As soon as an event contemplated in any one of the
clauses above occurs, the offering shareholder shall notify
the remaining shareholders in writing.

18.2.2

Within 60 (sixty) days after learning of the occurrence of any
event contemplated in the clauses above, any one or more
of the remaining shareholders of the company ("the
interested shareholders") may, by notice in writing to the
offering shareholder, compel the offering shareholder to
offer his shares in the company to the interested
shareholders at a price sounding in money in South African
currency being the fair market-related value of the shares to
be agreed between the interested shareholders and the
offering shareholder or, failing agreement, to be determined
by the auditors of the company, who shall act as experts
and not as arbitrators.

18.2.3

Unless the auditors' decision is challenged within 15 (fifteen)
days of the aforesaid determination and notification thereof
by the auditors to the last one of the interested
shareholders, as contemplated hereafter, it shall be final and
binding on the interested shareholders and the offering
shareholder. The auditors' charges shall be paid by the
interested shareholders and the offering shareholder pro
rata to their respective shareholdings in the company. If any
interested shareholder or the offering shareholder challenges
the auditors' decision, which it may only do by delivering a
certificate by another auditor setting out the basis on which
such decision is challenged, the matter shall be referred to
an independent chartered accountant appointed by the
chairperson for the time being of the Institute of Chartered
Accountants SA. Such independent chartered accountant
shall act as an expert and not as an arbitrator and his
decision shall be final and binding. He shall determine the
liability for his charges. If any determination is manifestly
unjust, but the court exercises its general power, if any, to
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correct such determination, the parties shall be bound
thereby.
18.2.4

In determining the value of such shares, no deduction shall
be made for the fact that the shares in question constitute a
minority interest in the company nor for the fact that new
management shall be managing the company nor shall any
premium be added for the fact that the shares in question
constitute a majority or controlling interest in the company
nor, if the purchaser is an existing shareholder, for the fact
that by purchasing the shares in question, such shareholder
would be in a position to control the company's affairs.

18.2.5

As soon as the price has been agreed or determined as
aforesaid and notified in writing to the interested
shareholders and the offering shareholder, the offering
shareholder shall be deemed to have offered the shares to
the interested shareholders (if more than one in proportions
agreed among them or if not so agreed proportionately to
their shareholding) at the price as agreed or determined.
Such offer shall be open for acceptance thereafter for a
period of 10 (ten) days and failing acceptance thereof in
respect of all such shares within such period shall lapse.
Such lapsing of the offer shall not affect the continued
application of the pre-emptive provisions of this agreement.
If the offer is accepted, the effective date of the sale shall
be the day prior to the date upon which the event
contemplated in one of the clauses above, which triggered
the offer, occurs.

18.2.6

The proportionate share of the purchase price so agreed or
determined of each interested shareholder who accepts the
offer together with interest at the rate payable by the
company to its bankers in respect of funds borrowed on
overdraft (or if the company has not borrowed any such
funds on overdraft at the relevant time, the rate which
would have been payable by the company to its bankers had
it so borrowed funds on overdraft) calculated monthly in
arrears, shall be payable in 3 (three) equal instalments
payable at 3 (three) monthly intervals over not more than 3
(three) months.

18.2.7

Any interested shareholder who accepts the offer shall be
entitled to accelerate the payment of all or any part of such
shareholder's portion of the purchase price. If any
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instalment is not paid on due date therefore (and remains
unpaid for a period of 7 (seven) days after receipt by an
interested shareholder of written notice demanding
payment) or if an interested shareholder is liquidated or
sequestrated or placed under a judicial management order
(whether provisional or final) or if a final judgment is
granted against an interested shareholder and such
judgment is not satisfied within a period of 7 (seven) days
from the date of the grant of such judgment, the full
outstanding balance of the purchase price due by such
shareholder shall immediately become due and payable.
18.2.8

Provided that in determining the purchase price payable for
the shares, account shall have been taken of the liabilities in
respect of which the offering shareholder may have given
the guarantees, suretyships and indemnities referred to
below, each of the interested shareholders who accepts the
offer shall use his best endeavours to procure the release of
the offering shareholder pro rata (in the same ratio as the
shares so purchased by him in terms of this clause 18.2 bear
to all the shares held by the offering shareholder) from any
liability which the offering shareholder may have under any
guarantees, suretyships and indemnities which may have
been given by the offering shareholder for the company's
obligations. If in determining such price no such liability was
taken into account, each of the interested shareholders who
accepts the offer shall use his best endeavours to procure
such release, on the same pro rata basis referred to above,
only in respect of any liability arising after the acceptance of
the deemed offer. Until the release as aforesaid is procured,
each of the interested shareholders who accepts the offer
indemnifies the offering shareholder against any such
liability, on the same pro rata basis referred to above.

18.2.9

The shares shall be delivered in transferable form to the
shareholders in question against payment of the first
instalment and shall be pledged by them to the offering
shareholder to secure their obligations to pay the balance of
the purchase price and any interest thereon. The offering
shareholder shall be deemed to have ceded the voting rights
in respect of the shares to the selling shareholder until such
time as all the obligations to pay the purchase price and any
interest thereon have been fulfilled. If the offering
shareholder does not deliver the shares in transferable form
on due date, any other shareholder of the company is
irrevocably and in rem suam appointed as the attorney and
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agent of the offering shareholder to sign the necessary
transfer forms and the company will be entitled to cancel the
share certificate/s of the offering shareholder without the
delivery of same being necessary. To perfect the pledge, the
share certificates and transfer forms in negotiable form shall
be delivered to the company's auditors on behalf of the
offering shareholder.
18.2.10 If the offer is not accepted in respect of the whole of such
shares, the offering shareholder shall be entitled to retain
such shares subject to the remaining provisions of this
agreement.
18.3

19.

The provisions of clauses 16.5, 16.8 and 16.9 shall apply mutatis
mutandis to this clause 18.

Capital and loan accounts
19.1

The amount of funding required from time to time by the company
shall be determined by the board of directors of the company.

19.2

All funding required from time to time as determined in accordance
with the provisions of clause 19.1, after having regard to such funding
as is made available to the company from "[Insert Bank Name Here]"
, failing which from other outside sources, shall be provided on loan
account by the shareholders pro rata to their respective
shareholdings.

19.3

It is recorded that certain shareholders’ loans have been made by the
shareholders.

19.4

Save as may be otherwise determined in writing by both
shareholders, shareholders' loan accounts against the company shall
be subject to the following terms and conditions, namely:
19.4.1

Subject to clauses 19.4.2 and 19.4.3 and subject to the
availability of funds of the company, they shall be repaid as
may be agreed from time to time between the company and
shareholders holding more than "[Insert % Here]" of the
company.

19.4.2

They shall in any event be repaid on the granting of any
order (whether provisional or final) placing the company
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under judicial management or in liquidation or on the
granting of any final judgement against the company in an
amount exceeding 10% (ten per cent) of shareholders'
funds (including loan accounts) if the company does not
satisfy the judgement within 10 (ten) days after it becomes
final.
19.4.3

19.5

20.

All repayments by the company to the shareholders shall be
made pro rata to their respective loan accounts but to the
extent that any shareholder's loan account exceeds its/his
pro rata share based on its/his shareholding in the company
such excess shall first be repaid.

For so long as funding required by the company as contemplated in
this clause 19 is not provided by the shareholders pro rata to their
respective shareholdings, interest shall accrue and be payable
monthly in arrears on the amount by which any shareholder's loan
account exceeds such shareholder's pro rata share of all loan
accounts of shareholders, at the publicly quoted basic rate per annum
ruling from time to time at which "[Insert Bank Name Here]" lends
on overdraft per annum, compounded monthly in arrears.

Suretyships, guarantees and security
20.1

Each shareholder shall be obliged to give any guarantees and/or
suretyships and/or indemnities to any third party in respect of the
obligations of the company, to such third party as shall be necessary
to enable the company to conduct its business from time to time. The
shareholders shall use their best endeavours to give guarantees
and/or suretyships and/or indemnities jointly pro rata to their
respective shareholdings in the company but not severally, where the
third parties concerned are agreeable thereto.

20.2

For so long as the guarantees and/or suretyships and/or indemnities
contemplated in clause 20.1 are not provided by the shareholders pro
rata to their shareholdings, the company shall pay a fee monthly in
arrears on the amount covered by any guarantee and/or suretyship
and/or indemnity given by any shareholder which exceeds such
shareholder's pro rata share aforesaid, at the publicly quoted basic
rate per annum, ruling from time to time, at which
"[Insert Bank Details Here]" lends on overdraft plus 2% (two per
cent) per annum, compounded monthly in arrears.

20.3

If at any time a shareholder gives any guarantee and/or suretyship
and/or indemnity to any party in respect of the obligations to such
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party of the company and if such guarantee and/or suretyship and/or
indemnity was given with the written consent of the remaining
shareholders, then any loss or damage which may be sustained in
terms of any such guarantee and/or suretyship and/or indemnity shall
be borne by the shareholders pro rata to their respective
shareholdings in the company and the shareholders indemnify each
other accordingly.
20.4

21.

If at any time a shareholder gives any security, other than the
security envisaged in clauses 20.1 to 20.3 to any party in respect of
the obligations to such party of the company and if such security was
given with the written consent of the remaining shareholder/s, then
any loss or damage which may be sustained in terms of such security
shall be borne by the shareholders pro rata to their respective
shareholdings in the company and the shareholders indemnify each
other accordingly.

Dividends
21.1

Subject to the directors of the company being reasonably satisfied as
to the requirements of solvency and liquidity having been adhered to
as required in terms of the Act, the shareholders shall procure that
the company shall, in respect of each of its financial years, pay
dividends equal to such percentage of the amounts available in law,
received by the company by way of income (including dividends or
like payments received but excluding any amounts which are capital
in nature), as both shareholders of the company agree, and being
reasonably satisfied as to the requirement of prudence as regards the
company (including making provision for the company’s present and
reasonably anticipated future requirements of capital including
investment capital) having been adhered to. Notwithstanding the
aforegoing, no dividends shall be paid until such time as all
shareholders’ loans and any interest thereon, if applicable, and all
amounts owing to funders of the company, contemplated in clauses
19.1 and 19.2, have been paid. The shareholders (in whom the power
to declare dividends or make other payments to shareholders shall
vest) shall be obliged to declare the dividends in question and to
procure that payment shall be made within 30 (thirty) days after the
annual financial statements of the company in respect of the financial
year in question have been audited and signed.

21.2

With regards to determination by the shareholders of what would be
the requirements of prudence including the requirements of the
company for capital, the shareholders shall in good faith consider
such requirements. The duty to consider the requirements in good
faith does not prohibit a shareholder from placing its own interests to
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receive a payment in accordance with clause 21.1 above the interests
of the company in expanding its business and/or making investments
provided that the sole or main purpose of a shareholder is not to
prevent the company from realising the opportunity, with the ulterior
motive of benefiting the business of such shareholder at the expense
of the company. Shareholders shall not make determinations as to
requirements of capital, the sole or main purpose of which is to limit
the amount of the dividends being paid so as to put pressure on any
shareholders to dispose of their interests in the company.
21.3

22.

The shareholders shall procure that no steps are taken which could in
any way frustrate the payment of dividends or like payments to the
company from any of its subsidiaries.

Costs
Each party shall bear its own costs incidental to the preparation of this
agreement.

23.

Severability
Any provision in this agreement which is or may become illegal, invalid or
unenforceable in any jurisdiction affected by this agreement shall, as to such
jurisdiction, be ineffective to the extent of such prohibition or
unenforceability and shall be treated pro non scripto and severed from the
balance of this agreement, without invalidating the remaining provisions of
this agreement or affecting the validity or enforceability of such provision in
any other jurisdiction.

24.

Domicilium citandi et executandi
24.1

The parties choose as their domicilia citandi et executandi for all
purposes under this agreement, whether in respect of court process,
notices or other documents or communications of whatsoever nature
(including the exercise of any option), the following addresses :
24.1.1 "[Insert Shareholder 1 Details Here]"
Physical:
Postal:
Phone:
E-mail:

"[Insert
"[Insert
"[Insert
"[Insert

Address Here]"
Address Here]"
Phone Number Here]"
Email Address Here]"

24.1.2 "[Insert Shareholder 2 Details Here]"
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Physical:
Postal:
Phone:
E-mail:

"[Insert
"[Insert
"[Insert
"[Insert

Address Here]"
Address Here]"
Phone Number Here]"
Email Address Here]"

24.1.3 "[Insert Shareholder 3 Details Here]"
Physical:
Postal:
Phone:
E-mail:

"[Insert
"[Insert
"[Insert
"[Insert

Address Here]"
Address Here]"
Phone Number Here]"
Email Address Here]"

24.2

Any notice or communication required or permitted to be given in
terms of this agreement shall be valid and effective only if in writing
but it shall be competent to give notice by telefax or e-mail.

24.3

Any party may by notice to any other party change the physical
address chosen as its domicilium citandi et executandi vis-à-vis that
party to another physical address where postal delivery occurs in
South Africa or its postal address or its telefax number or e-mail
address, provided that the change shall become effective vis-à-vis
that addressee on the 10th (tenth) business day from the receipt of
the notice by the addressee.

24.4

Any notice to a party:
24.4.1 sent by prepaid registered post (by airmail if appropriate) in a
correctly addressed envelope to it at an address chosen as its
domicilium citandi et executandi to which post is delivered
shall be deemed to have been received on the 10th (tenth)
business day after posting (unless the contrary is proved);
24.4.2 delivered by hand to a responsible person during ordinary
business hours at the physical address chosen as its
domicilium citandi et executandi shall be deemed to have
been received on the day of delivery; or
24.4.3 sent by telefax to its chosen telefax number stipulated in
clause 24.1, shall be deemed to have been received on the
date of despatch (unless the contrary is proved); or
24.4.4 sent by e-mail to its chosen e-mail address stipulated in
clause 24.1, shall be deemed to have been received on the
date of despatch (unless the contrary is proved).
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24.4.5

25.

Notwithstanding anything to the contrary herein contained a
written notice or communication actually received by a party
shall be an adequate written notice or communication to it
notwithstanding that it was not sent to or delivered at its
chosen domicilium citandi et executandi.

Whole agreement, no amendment
25.1

This agreement constitutes the whole agreement between the parties
relating to the subject matter hereof.

25.2

No amendment or consensual cancellation of this agreement or any
provision or term hereof or of any agreement, bill of exchange or
other document issued or executed pursuant to or in terms of this
agreement and no settlement of any disputes arising under this
agreement and no extension of time, waiver or relaxation or
suspension of or agreement not to enforce or to suspend or postpone
the enforcement of any of the provisions or terms of this agreement
or of any agreement, bill of exchange or other document issued
pursuant to or in terms of this agreement shall be binding unless
recorded in a written document signed by the parties (or in the case
of an extension of time, waiver or relaxation or suspension, signed by
the party granting such extension, waiver or relaxation). Any such
extension, waiver or relaxation or suspension which is so given or
made shall be strictly construed as relating strictly to the matter in
respect whereof it was made or given.

25.3

No extension of time or waiver or relaxation of any of the provisions
or terms of this agreement or any agreement, bill of exchange or
other document issued or executed pursuant to or in terms of this
agreement, shall operate as an estoppel against any party in respect
of its rights under this agreement, nor shall it operate so as to
preclude such party thereafter from exercising its rights strictly in
accordance with this agreement.

25.4

To the extent permissible by law no party shall be bound by any
express or implied term, representation, warranty, promise or the like
not recorded herein, whether it induced the contract and/or whether
it was negligent or not

Signed by the parties and witnessed on the following dates and at the following
places respectively:
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Shareholder 1
Date: "[Insert Signature Date Here]"
Place: "[Insert Place Of Signature Here]"
Signature: _______________________
"[Insert Shareholder Name Here]"

Witness: ________________________
"[Insert Witness Name Here]"

Shareholder 2
Date: "[Insert Signature Date Here]"
Place: "[Insert Place Of Signature Here]"
Signature: _______________________
"[Insert Shareholder Name Here]"

Witness: ________________________
"[Insert Witness Name Here]"
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Shareholder 3
Date: "[Insert Signature Date Here]"
Place: "[Insert Place Of Signature Here]"
Signature: _______________________
"[Insert Shareholder Name Here]"

Witness: ________________________
"[Insert Witness Name Here]"

This document was created with © Business Templates 2020 www.businesstemplates.co.za

24

